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Executive Summary 
 
If you’re a real estate broker, 
this is an issue you can ill  
afford to ignore. 
 
So far, three court cases in the 
United States are underway 
challenging the status of real 
estate salespeople as inde-
pendent contractors. 
 
What? We all know they are 
independent contractors, 
right? One case in Massa-
chusetts1 and two in California 
are challenging that axiom. 
And although Florida law de-
fines the real estate sales as-
sociate as an independent 
contractor, there is still a big 
caveat.2 
 
This guide was developed to help educate brokers about the issue, and inform them of 
the steps they can take today to protect themselves within the provisions of state and 
federal law, and the IRS. This guide includes a number of resources for brokers from 
the National Association of REALTORS® as well as Florida REALTORS®.  
 
Nothing in this guide is to be construed as legal advice—if you have any questions 
about this subject, please consult with your legal counsel. 
 
 
 
 
1 Monell v. Boston Pads, LLC, No. 11-3756 (Mass. Super. Ct. July 15, 2013).  
2 See page 7 for information specific to Florida law. 
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Independent Contractor Status  
Frequently Asked Questions 
 
1. What is the difference between an independent contractor and an employee? 
 
Employers have a significant degree of control over their employees, and are able to direct when, 
how, and where employees accomplish their tasks and responsibilities. Employers also often pro-
vide the necessary “tools of the trade” to their employees. In contrast, an independent contractor 
generally can determine when, how and where to perform their work, and is responsible for any nec-
essary tools or equipment necessary to provide the services. 
 
For legal purposes, the key distinction between an employee and an independent contractor is often 
determined by the amount of control a business exerts over the worker. The more control a business 
exerts over the worker, the greater the likelihood the worker will be deemed an employee. 
 
2. Are brokers required to classify their salespeople as independent contractors? 
 
No. Brokers can classify their real estate salespeople as either employees or as independent con-
tractors. 
 
3. What laws and regulations apply to a brokerage’s classification of its salespeople? 
 
Worker classification laws at the federal and state levels as well as state real estate license laws will 
apply to a brokerage’s classification of its salespeople. At the federal level, the Internal Revenue 
Service has carved out a special statutory non-employee status for real estate professionals, qualify-
ing them as independent contractors when all of the following requirements are met: 
 
    The individual must be a licensed real estate professional; 
    Substantially all of their payments must be directly related to sales or other output, rather than the 
number of hours worked; and 
    Their services must be performed under a written contract providing that they will not be treated 
as employees for federal tax purposes. 
 
State statutes for worker classification and real estate licenses vary in regards to determining proper 
classification of real estate licensees. Some states explicitly recognize real estate licensees as inde-
pendent contractors when certain conditions are met, and other states are silent as to real estate li-
censees so the courts must apply the applicable test for determining proper classification. This is 
why it is vital for real estate professionals to know the laws that pertain to worker classification in 
their states. 
 
4. Is an independent contractor written agreement sufficient to classify workers as independ-
ent contractors? 
 
Having an independent contractor agreement is a very important element of establishing an inde-
pendent contractor relationship with a real estate salesperson, but the existence of an agreement is 
not enough to avoid misclassification. Courts and regulatory agencies will look to the reality of the 
relationship, how the parties interacted, and how much control a broker exerts over the real estate 
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salesperson in order to determine the true nature of the relationship between the parties. 
 
5. What types of activities should brokers avoid in order to properly classify salespeople as 
independent contractors? 
 
Under many state, and federal, laws, making certain acts “mandatory” may be considered an indica-
tion of employer-like control over the worker. One of the hallmarks of an independent contractor rela-
tionship is that the  independent contractor has the ability to direct and control where, when and how 
they perform their work. 
 
In order to establish an independent contractor relationship, the following is a list of the types of ac-
tivities that should be avoided: 
 
    Requiring the worker perform the services during set work hours. 
    Requiring the worker perform the services at a specific location. 
    Making attendance at staff meetings mandatory. 
    Providing training to the worker. 
    Supplying tools and materials to the worker. 
 
6. Since worker classification is often dependent on the level of control an employer exerts 
over a worker, does this mean that brokers should not supervise their independent contrac-
tor salespeople? 
 
No. In fact, according to real estate licensing laws brokers must maintain a certain amount of super-
vision over their salespeople. Brokers must therefore make sure that they are balancing their state 
real estate license laws’ supervision requirements with the applicable requirements in state and fed-
eral worker classification laws. 
 
7. Do federal income taxes have to be withheld from a real estate professional’s earnings? 
 
No, if the independent contractor meets the three elements of the IRS’s carve out. The IRS recog-
nizes the unique nature of the real estate industry and created a statutory non-employee status for 
real estate professionals, provided three elements are met: 1) the individual is a licensed real estate 
professional; 2) substantially all of their payments be directly related to sales or other output, rather 
than number of hours worked; and 3) their services are performed under a written contract providing 
that they will not be treated as employees for federal tax purposes. If these three elements are met, 
no federal income taxes need to be withheld from the real estate professional's earnings. 
 
8. Does qualifying as a statutory independent contractor under IRS rules also mean that state 
income taxes do not have to be withheld from a real estate professional's earnings? 
 
No, qualifying as a statutory independent contractor under IRS rules applies only to federal income 
taxes. The question of whether state income taxes must be withheld from a real estate professional's 
earnings is a question of state law. Brokers should check the applicable state law where they oper-
ate. 
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9. Can a broker provide its independent contractors with benefits such as health 
insurance and 401K participation? 
 
The provision of employee-type benefits, such as health insurance, vacation pay and 
401k participation, can be factors pointing to an employer-employee relationship, 
rather than that of an independent contractor. The provision of these types of benefits 
may compromise the argument that the relationship with the worker is that of an inde-
pendent contractor. 
 
10. What happens if a broker misclassifies an employee as an independent con-
tractor? 
 
Improper classification of workers can cause businesses a number of tax and other le-
gal problems. At the federal level, the IRS may levy unpaid payroll taxes against a 
business it believes is misclassifying its workers, as well as interest and other penal-
ties. In addition, the United States Department of Labor, the National Labor Relations 
Board, and the Equal Employment Opportunity Agency have an interest in a busi-
ness’s classification of its workers, and may pursue penalties and legal action against 
businesses believed to be engaging in worker misclassification. 
 
At the state level, businesses may face fines and penalties for violations of state work-
ers’ compensation laws, tax laws, and state unemployment compensation laws. Im-
proper classification can also expose businesses to private causes of action and costly 
litigation. 
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Florida Law 
 
Two chapters of the Florida statutes directly address this issue, and both of these citations favor the 
argument that real estate licensees are independent contractors in Florida. But there is a caveat. 
 
First citation 
 
Title XXXI 
LABOR 
  
Chapter 440 
WORKERS' COMPENSATION 
  
440.02 Definitions. 
 
(d) “Employee” does not include: . . . 
 
2. A real estate licensee, if that person agrees, in writing, to perform for remuneration solely by way 
of commission. 
 
 
Second Citation 
 
Title XXXII 
REGULATION OF PROFESSIONS AND OCCUPATIONS 
  
Chapter 475 
REAL ESTATE BROKERS, SALES ASSOCIATES, SCHOOLS, AND APPRAISERS 
 
475.01 Definitions.— 
 
(2) The terms “employ,” “employment,” “employer,” and “employee,” when used in this chapter and 
in rules adopted pursuant thereto to describe the relationship between a broker and a sales associ-
ate, include an independent contractor relationship when such relationship is intended by and estab-
lished between a broker and a sales associate. The existence of such relationship shall not relieve 
either the broker or the sales associate of her or his duties, obligations, or responsibilities under this 
chapter. 
 
 
Caveat 
 
Clearly, the intention here is to define real estate licensees as independent contractors, but the key 
phrases in these citations are “in writing” and “when such relationship is intended and estab-
lished between a broker and a sales associate.”  
 
So a broker who has not established an independent contractor relation, in writing, may still be at 
risk. And such oversight may have unintended consequences. 
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Ten Ways to Successfully Manage Your Independent  
Contractor Relationships 
 
May 29, 2014 
 
The relationship between brokers and real estate salespeople is unique. This fact has been widely 
codified in applicable federal and state laws, including many state unemployment insurance and 
worker’s compensation statutes. Under federal law, the Internal Revenue Code specifically carves 
out real estate salespeople from the definition of employee, provided the IRS’ three-factor test is 
met. Brokers should be aware that compliance with the IRS three-factor test does not necessarily 
exempt real estate salespeople from a state’s definition of employee. Approaches to this issue vary 
greatly by state, and emerging case law is continuing to shape the liabilities brokers may face when 
classifying their sales agents. In states where a specific test for properly classifying real estate sales-
people as independent contractors has been adopted in a particular statute, brokers should ensure 
compliance with the applicable test. If no specific test has been adopted, brokers should at a mini-
mum keep in mind the ten tips outlined below. 
 
Ten Tips for Managing Independent Contractor Relationships with Your Sales Agents 
 
    1) Have written independent contractor agreements with your real estate salespeople. 
    2) Don’t ever refer to real estate salespeople as employees of the broker in any broker written ma-
terials or otherwise. 
    3) Avoid paying for any job-related training or continuing education. 
    4) Pay your real estate salespeople on a commission-only basis; avoid paying them at regular 
fixed intervals. 
    5) Don’t require your real estate salespeople to report to the broker’s office on certain days or at 
certain times in order to perform general office administrative duties, such as answering phones. 
    6) Allow your real estate salespeople to work where, when and how they deem best. 
    7) Maintain control of broker-employed administrative support. Avoid allowing your real estate 
salespeople to exercise any authority over the hiring, firing or supervising of such staff. 
    8) Make attendance at monthly staff or training meetings voluntary. 
    9) Allow real estate salespeople to choose and purchase equipment, as necessary, to perform 
their jobs, such as computers or iPads. 
    10) Issue your real estate salespeople 1099s, rather than W-2s. Do not withhold any federal or 
state income taxes (including estimated taxes), social security, Medicare or any other applicable fed-
eral or state taxes. 
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Additional  Resources 
 
A number of resources on this topic are available on www.REALTOR.org’s Independ-
ent Contractor resources page: http://www.realtor.org/topics/independent-contractor. 
These resources include: 
 
    “Ten Ways to Successfully Manage Your Independent Contractor Relationships” 
    Legal Affairs video on recent worker classification litigation 
    Chart detailing various state labor laws approach to classifying real estate profes-
sionals 
    Coming soon—Sample independent contractor agreement 
 
Outside resources include: 
 
    The IRS website’s guide to worker classification 
    U.S. Department of Labor–Wage and Hour Division guidance on worker classifica-
tion 
        US Small Business Administration resources: http://www.sba.gov/content/self-
employed-independent-contractors. 
    United States Department of Labor initiative: http://www.dol.gov/whd/workers/
misclassification/ 
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NAR Videos Related to the Independent Contractor 
Status Issue 

http://www.realtor.org/videos/window-to-the-law-
worker-classification-for-real-estate-professionals 
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NAR Videos Related to the Independent Contractor 
Status Issue 

 
http://www.realtor.org/videos/challenges-to-
independent-contractor-status 
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