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EXECUTIVE SUMMARY 
 

The number of lawsuits associated with toxic mold is growing exponentially and 

threatens to continue. Million dollar awards and settlements are now a reality. The 

insurance industry is reacting; the building industry, including architects, exhibits serious 

concerns, and the ordinary residential seller and buyer are often the ultimate victims. The 

ultimate question is, who should pay for injuries and illnesses associated with toxic mold 

growth inside the home?  How should buyers, sellers, and brokers protect themselves 

against the cost of uncertainty associated with such potential claims and lawsuits?  This 

article seeks to answer those questions by proposing a comprehensive practical solution 

to this continuing threat to health and property. 

Litigation will continue.  Some lawyers are specializing in toxic mold cases and 

there seems to be no end in sight for potential plaintiffs, defendants, and toxic mold-

related claims.  Legislation and regulation will no doubt expand in this area to protect 

those who are unaware of the problem.  However, with the insurance industry becoming 



reluctant to insure against toxic mold in their general homeowner’s policies, judgments 

may go unsatisfied.  There are a few common sense antidotes intended to cut the risk in 

this potentially ruinous environment. There is no single solution, but one that attacks the 

problem on a variety of fronts includes: 

• Buyer security through purchase of mold protection insurance coverage. 

• Pre-closing inspections specifically directed to mold and mold-related 

problems. 

• Incorporation of a mold inspection clause within the standard real estate 

purchase contract. 

• State licensure of toxic mold remediators. 

• Legislative action expanding mandated disclosures for owners to include toxic 

mold. 

• Government  encouragement of research through offering funding for toxic 

mold and its related effects. 
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BACKGROUND: AN ANCIENT PLAGUE? 

Plagues were not uncommon in the ancient world.  People, i garments, ii and even 

housesiii were susceptible to them.  When a physical plague was thought to infect a house, 

the priest was called to do a visual inspection of the walls to determine the telltale signs 

of colorationiv and location. v  After a period of seven days, the priest returned to observe 

whether the plague had spread.  If so, the process of scraping, removing, and replacing 

the foundational stones and re-plastering with mortar began.  In the event that turned out 

to be insufficient, and the plague continued to inundate the walls, the whole house had to 

be torn down — wood, stone, mortar — and the building materials discarded.vi 

As antiquated and far-fetched as this scenario sounds, this plague — toxic mold 

— has come home today to haunt with a vengeance.  Across the country headlines 

scream:  “Toxic Mold Drives Family from Home, Possessions,”vii “Mold Takes Hold,”viii 

and “Suit Blames Building Mold in Tenant Death.”ix  Famous people are not immune 

from the toxic mold plague.  Ed McMahon, who gives out millions of dollars in the 

Publisher’s Clearing House Sweepstakes, sought to collect millions for toxic mold 

infestation in his Los Angeles home.x  Erin Brockovich, who was made famous by the 

actress Julia Roberts in the movie “Erin Brockovich,” found her house riddled with toxic 

mold, and continues to pursue a remedy. xi  Courthouses,xii schools,xiii libraries,xiv other 

public buildings,xv and office buildings,xvi not to mention residential properties,xvii are all 

coming down with “sick building syndrome.”xviii 



The number of lawsuits associated with toxic mold is growing exponentially, and 

threatens to continue. Million dollar awards and settlements are now a reality. xix  The 

insurance industry is reacting;xx the building industry, including architects, exhibits 

serious concerns,xxi and the ordinary residential seller and buyer are often the ultimate 

victims. The ultimate question is, who should pay for injuries and illnesses associated 

with toxic mold growth inside the home?  How should buyers, sellers, and brokers protect 

themselves against the cost of uncertainty associated with such potential claims and 

lawsuits?  This article seeks to answer those questions xxii by proposing a comprehensive 

practical solution to this continuing threat to health and property. 

 

INTRODUCTION TO MOLD 

Mold comes in a variety of shapes and sizes.  There are perhaps 100,000 different 

types of molds, of which only a few have the potential to cause health problems for 

humans. Mold needs water and cellulose to thrive.  Cellulose is contained within wood, 

wall board, and many of the synthetic building materials.  Water seeps into a building 

through rain, flooding, pipe bursts, underground seepage, wind-blown pressure, and a 

host of other ways. And spores emitted from mold are distributed through air 

conditioning vents, heating systems, and other ductwork.  The tighter a building, the 

greater the hazard of mold saturation. Mold can survive on the moisture in the air, even 

with less than fifty per cent humidity. 

The most toxic variety of molds are those that produce mycotoxins,xxiii a 

potentially dangerous by-product emitted into the air that when inhaled or even exposed 

to the skin can result in serious health problems.xxiv Some of the more infamous molds 



include stachybotrys, aspergillus, and penicillium, the “three wicked sisters.” 

Stachybotrys, in its varieties, has become a household word, with its black and greenish 

streak across indoor walls and flooring being its common mark.  Although the 

toxicological and epidemiological studies are still in their infant stage, evidence is 

emerging of direct health problems linked to exposure to these molds.xxv  Some of the 

medical problems connected to mycotoxin-producing molds include mild symptoms of 

persistent coughing, dry throat, teary eyes, rashes, skin dryness, diarrhea, nausea, and 

other flu symptoms.  More serious symptoms include memory loss, chronic fatigue 

syndrome, respiratory ailments, brain and neuro-dysfunction, and even cancer.xxvi As the 

scientific community seeks positive proof of the threat and reality of toxic health 

problems associated with exposure to these molds, the legal community has already 

pioneered the way through the scientific maze, and courts have awarded damages for 

remediation and physical and neuro-psychological injury. 

 

BATTLE OF THE EXPERTS 

Plaintiffs’ attorneys battle for legitimacy in a growing industry of toxic mold suits 

that promises to pass the combined total of asbestos, lead-based paint and radon claims as 

the all-time mass tort.  Some attorneys have devoted their full time efforts toward seeking 

recompense for clients who have been forced to move out of their homes and have 

suffered a variety of debilitating injuries from this “plague.”  Defense attorneys maintain 

that the cases lack causative linkage, or that the scientific community has not adopted a 

consensus on the nexus between toxic mold and personal injury.  On the one hand there is 

a growing body of scientific literature outlining the harmful effects of certain strains of 



molds.  On the other hand the Centers for Disease Control (CDC), along with some 

scientists, has taken a very conservative approach, stating that there are no conclusive 

findings to date that serious medical implications flow from mold exposure.  So, the 

debate rages.xxvii  To further complicate the matter, there are no standards that have been 

developed for what is a permissible level of various strains of mold in the indoor 

environment. In the midst of all of this uncertainty the law has a way of dealing with 

these opposing positions.xxviii 

Toxic mold cases often involve a battle of the experts.xxix  Plaintiffs’ experts are 

needed to assess the presence, type, and toxicity levels of the mold, as well as to prove 

the causative link between the mold and the damage,xxx and to assess the remedial 

measures.  In the event personal injury is involved, medical experts are needed to render 

an opinion based upon reasonable medical probability, evaluate treatment, and prognose 

the medical condition of the plaintiff.  Defense experts are invoked to rebut the plaintiffs’ 

experts.  Hence, mold cases may involve an array of experts, including contractors, 

engineers, architects, waterproofing and remediation experts, as well as physicians, 

microbiologists, epidemiologists, pathologists, toxicologists, psychologists, neurologists, 

allergists, immunologists, gastroenterologists, pulmonologists and economists.xxxi 

Rules of evidence control the admissibility of expert testimony.  In the federal 

system, the  Federal Rules of Evidence govern, and in particular Rule 702.xxxii Most states 

pattern their rules of evidence after the federal rules.  According to Rule 702, a witness 

qualified as an expert may testify as long as scientific, technical, or other specialized 

knowledge would assist the trier to understand the evidence or determine a fact.xxxiii This 

rule appears to be very broad and receptive to expert testimony.  However, a federal court 



of appeals case predating the federal rules institutes a harsher standard for admissibility 

of expert evidence.  Frye v. United Statesxxxiv excludes expert testimony unless it is based 

on a scientific principle or discovery that is “sufficiently established to have gained 

general acceptance in the particular field in which it belongs.”xxxv  This appears to 

contradict the more benign test of Rule 702.  To further complicate the situation, the 

United States Supreme Court in Daubert v. Merrill Dow Pharmaceuticals, Inc.xxxvi 

interpreted the federal rules by adding four additional questions for a court to consider 

before admitting expert testimony: (1) was the theory tested? (2) was the theory subject to 

peer review? (3) what is the ratio to error? and (4) was the Frye standard met?xxxvii  This 

is the most rigorous of the tests;  some states, following the federal lead, have adopted the 

strictness of the federal tests. Nonetheless, experts are testifying in toxic mold cases 

throughout the country, in many cases meeting the admissibility tests of the jurisdiction. 

 

INVADING THE PILLARS OF GOVERNMENT 

Quite ironically, the first celebrated case of toxic mold to raise public awareness 

involved a courthouse. In Centex-Rooney Construction Co. v. Martin Countyxxxviii the 

Florida District Court of Appeals affirmed a $14 million-plus judgment against the 

construction manager of the Martin County Courthouse.  The court held that the 

manager’s breach of contract produced various problems, the most dramatic consisting of 

the proliferation of toxic mold resulting in workers suffering from work-related asthma.  

The county evacuated the building and began remediation.  An even more extensive 

buildup of mold-related infestation due to a defective heating, ventilation, and air 

conditioning system (HVAC) and water infiltration through the exterior synthetic 



hardcoat systems was uncovered. Out of this arose a number of private lawsuits by 

workers who had suffered injury due to exposure to the toxigenic conditions in the 

courthouse.xxxix 

Mold infestation does not stop at the courthouses; it also invades other public 

facilities including prisons.xl  It even attacked a fitness center at the Transportation 

Department in Washington, where stachybotrys was found lurking under the tiles in the 

women’s showers.xli  Complaints at a district fire station in the Seattle area resulted in the 

closure of that station due to toxic molds that were nourished by a leaky roof.xlii  And 

schools have been closed due to the danger of toxic mold breeding in the building.xliii 

Neither are libraries exempt from the black and greenish streaks of gob that emit harmful 

mycotoxins into the air.xliv  But courthouses, prisons, government buildings, schools, and 

libraries are only scratch the surface. Ordinary private buildings and residences are also 

affected, and the proliferation of toxic mold among the rank and file structures threatens 

to turn into a bigger problem than asbestos. 

 

ORDINARY BUILDINGS AND RESIDENCES 

Liability exposure for toxic mold includes a host of players.  Builders, 

contractors, architects, subcontractors, and construction managers are just a few on the 

“manufacturing” level.  Landlords, sellers, and real estate brokers are also subject to 

liability.  

The Supreme Court of Delaware, in New Haverford Partnership v. Stroot,xlv 

affirmed a lower court award in favor of two tenants that amounted to over $1 million for 

injury due to toxic mold.  The tenants had complained to their landlord about the mold-



ridden condition of the property, and the failure of the landlord to respond caused an 

exacerbation of damages, which included permanent chronic ailments. The court based 

its holding on a negligence theory. 

In addition to negligence actions for injuries due to toxic mold, fraud may be a 

successful basis for recovery.  In Gifford v. Matejka,xlvi the buyers alleged that the sellers 

concealed the true reason why bleach stains existed on the walls and carpets, contending 

that the bleach was used to remove children’s markings, rather than mold and mildew. 

Fraud may be of a passive or active variety. Commonly, in order to recover, based upon 

active fraud, there must be an intentiona l misrepresentation of a material fact.xlvii  A 

landlord, seller, or sales broker may engage in this actionable wrong, as in Gifford, by 

knowingly misrepresenting that a structure is not troubled by toxic mold.  Knowledge 

may be difficult for the plaintiff to prove.  It may be established by evidence of 

previously ordered inspections, or the owner's treatment of areas of recurrent mold 

infestation. 

Passive fraud occurs under circumstances where a person remains silent instead of 

being forthright.  Ordinarily, a seller or broker who knows of a hidden defect that is 

material is under an affirmative obligation to report the defect to one who would be 

affected by a transaction involving the property.  Toxic mold is certainly a material 

defect, given the growing understanding of the medical implications of exposure.  Hence, 

it behooves landlords, sellers, and real estate agents to make full disclosure of a mold 

condition.  The prudent approach is to remedy the mold problem before entering into a 

transaction and then to fully inform the tenant or buyer of the remediation.  The stakes 



are often high in this mold environment.  Even a little mold can jeopardize a big real 

estate dealxlviii and spawn a humongous lawsuit.xlix 

 

STATUTORY INTERVENTION 

Statutory activity has been very sparse in the area of toxic mold regulation.  Only 

a few states have acted and only a few more have made overtures toward a statutory 

scheme covering the area.  California has taken the lead.  It has enacted comprehensive 

legislation designed to protect the public health. l 

The California Toxic Mold Protection Act of 2001 establishes definitions of terms 

including mold, which it defines as “any form of multicellular fungi that live on plant or 

animal matter and in indoor environments.”li  The California legis lation further 

establishes a task force that is in an advisory capacity to the Department of Health on the 

development of standards. lii The Department is required to “consider the feasibility of 

adopting permissible exposure limits (PELS) to mold in indoor environments.”liii  The 

Department is to report to the state legislature its progress by July 1, 2003. liv  Any 

published guidelines are to be reviewed at least once every five years and revised as 

necessary. lv  The aim is to develop mold identification guidelines, permissible exposure 

limits, and remediation guidelines for indoor molds.  In addition, the statutory scheme 

employs a mold disclosure requirement to some classes of prospective buyers and 

tenants.lvi  Finally, the statute incorporates a scheme for considering standards for mold 

testing professionals and remediation specialists. lvii 

The statute is ambitious. To date there have not been any standards 

implemented. lviii  It is a formidable task and to a large extent much of it is dependent 



upon the state of the art of mold science.  Nonetheless, it is commendable that the state 

legislature has “raised the bar.” This will undoubtedly spawn further activity and model 

legislation in other jurisdictions.  Maryland is on California’s heels. lix  Other states will 

follow with a variety of schemes designed to grapple with the mold issue and attend to 

the public health.  However, there is currently a paucity of state legislation. lx 

Federal legislation leaves much to be desired.  Few federal regulatory agencies 

are empowered to enact regulations that directly control or establish toxic mold 

standards.  The U.S. Environmental Protection Agency (EPA), although evincing some 

concern, is generally confined to regulating outdoor air pollution. lxi  The Department of 

Housing and Urban Development (HUD) has issued guidelines on indoor air quality but 

none that directly relate to mold standards.  The Consumer Products Safety Commission 

has generated some standards on measuring fungi in buildings and reducing exposure to 

these contaminants, but has not comprehensively addressed the problem. lxii 

The Occupational Safety and Health Administration (OSHA) has direct authority 

to regulate indoor air quality. Although that authority is confined to the workplace, 70 

million people are covered. The general duty clause contained in the Occupational Safety 

and Health Act (OSH Act) requires an employer to provide a place of employment that is 

free from recognized hazards likely to cause serious injury or death. lxiii  However, there 

are no specific standards that provide guidance for toxic mold exposure.  And, although 

the workplace is a significant locus of exposure, people spend more time in their homes 

throughout their life.  What is lacking is comprehensive protection on all fronts.  Until 

then, the best protection available for the players in the real estate industry, including 

buyers and brokers, would appear to be insurance. 



 

PUTTING THE BREAKS ON INSURANCE COVERAGE 

Mold claims are in the billions of dollars annually lxiv and only threaten to continue 

to accelerate.  As demonstrated, these claims consist of both property and personal injury 

damage.  Remediation of mold is an art, and should be left to the professional.  Although 

licensing of mold removal has not yet reached the level of asbestos removal, it will 

undoubtedly overtake it in the not too distant future.  Some regulation already exists in 

some localities.  The bottom line is that it is an expensive endeavor to undertake the 

inspection, assessment, and removal of toxic mold.  Personal injury damage is even 

trickier as far as the assessment is concerned.  Once the causative link is determined, 

personal injury damage claims will soar, which of course is another high cost outlay.  

Insurance companies are looking for ways to avoid coverage in homeowners’ policies 

and the high cost of pay-outs it perceives as out of control. lxv 

An Austin, Texas jury awarded $32 million to a couple whose mold problem was 

exacerbated because the couple’s insurer failed to give it proper attention when notified.  

It started out with a plumbing leak.  The insurer initially failed to pay the claim and 

authorize proper repairs; it thereafter offered a settlement that would not cover the entire 

costs of remediation of the mold condition spreading through the 11,500-square-foot 

house. Even after the claimants alerted the insurance company that experts advised that 

they immediately evacuate the 22-room mansion, which would have to be razed due to 

immediate health concerns, the insurer failed to adequately respond.lxvi  In part, due to 

this huge verdict and the realization that claims are mushrooming, the insurance industry 

petitioned Texas’s state insurance regulatory agency, seeking permission to eliminate 



mold coverage on their standard homeowner’s insurance policy. lxvii This is a trend that 

will continue. 

Even absent carte blanche exclusion within a home insurance policy, there are 

still exclusions that cloud coverage. The standard homeowner’s policy (referred to as 

“HO-3”) admits coverage for “direct physical loss” to the property. Although mold may 

certainly qualify as causing a direct physical loss, this standard policy excludes loss that 

results from wear and tear over time.  What is typically understood is that mold and 

damage emanating from such a condition that develops over time due to climate and 

humidity is not covered.  However, mold damage that originates from a covered peril 

such as a burst pipe or hailstorm damage is covered. lxviii  An updated version of the 

standard homeowner’s policy states:  

We do not insure … for loss … [c]aused by … [m]old, fungus or wet rot. 

However, we do insure for loss caused by mold, fungus or wet rot that is hidden 

within the walls or ceilings or beneath the floors or above the ceilings of a 

structure if such loss results from the accidental discharge or overflow of water or 

steam within: (a) A plumbing, heating, air conditioning or automatic fire 

protective sprinkling system, or a household appliance, on the residence 

‘premises;’ or (b) A storm drain, or water, steam or sewer pipes, off the ‘residence 

premises.’lxix 

This clause further complicates the intent and interpretation of the exclusions.  It is an 

open question as to whether the language would support coverage for mold damage due 

to a covered peril within the policy other than those specifically mentioned in the clause. 



However, to the extent that this language poses an ambiguity, courts will give the best 

construction for the insured. 

Additionally, some homeowner’s peril coverage is limited by the standard 

“emission and pollution” clause that excludes coverage.  Coverage is excluded when the 

mold is deemed to cause damage due to a “discharge, dispersal, seepage, migration, 

release or escape of pollutants.”lxx   In Leverance v. U.S. Fidelity & Guaranty,lxxi the 

court refused to exclude coverage, under the policy, for mold that resulted from water 

vapor trapped in the walls, holding that it did not “discharge, disperse, seep, migrate, 

release or escape.” Science now recognizes the mycotoxin-release nature of mold; this 

may suggest a different result for future application of this mold exclusion clause under 

this language.lxxii 

The question of whether mold is a pollutant has not been the subject of extensive 

litigation; however, case decisions are mixed, with about an even number lining up on 

each side of the issue.lxxiii The uncertainty that exists in the area of “mold coverage” plus 

the threat of a total exclusion within homeowners’ policies is very unsatisfying as a long 

term solution to the growing problem. 

 

A CONTEMPORARY  SOLUTION 

Litigation will continue.  Some lawyers are specializing in toxic mold caseslxxiv 

and there seems to be no end in sight for potential plaintiffs, defendants, and toxic mold-

related claims.  Legislation and regulation will no doubt expand in this area to protect 

those who are unaware of the problem.  However, with the insurance industry becoming 

reluctant to insure against toxic mold in their general homeowner’s policies, judgments 



may go unsatisfied.  There are a few common sense antidotes intended to cut the risk in 

this potentially ruinous environment. 

Buyers should protect themselves in the contract, with a pre-closing provision 

authorizing inspection for mold. This may take the form of a general right to inspect, or a 

more pointed inspection designating “mold, mildew, and water damage.”  Many local 

real estate purchase contract forms already include a buyer’s right to inspect.  It often 

takes the form of a condition, meaning that in the event that the inspection reveals that 

there is substantial mold damage, then the buyer may elect to rescind the contract.lxxv The 

buyer should take advantage of the right to inspect by hiring a specialist to determine the 

presence of mold.  However, buyers are not ordinarily in control of contractual provisions 

in the real estate purchase contract.  Moreover, they usually do not hire lawyers to 

negotiate the terms of the contract.  Some hope therefore lies in the standard real estate 

contract that is commonly adopted by the local real estate industry.   

Local bar associations in cooperation with local real estate associations often craft 

a standard approved contractual form suggested for use.  It reflects the custom in the 

industry.  This is where toxic mold protection may yield significant results.  Many such 

form contracts already provide for inspections; however, they ordinarily do not specify 

mold.  Termite, gas, and water inspections are the normative expressed inspections. Many 

form contracts also mention structural inspections and inspections in general.  However, 

adding the express wording to include mold raises awareness of the problem and 

encourages such an inspection, thus revealing problems pre-closing, and hence, affording 

a better chance of resolving the issue early, without litigation.  The mold inspection 

industry will undoubtedly burgeon, and, not unlike gas line and termite inspections, it 



should give rise to demand for a pre-closing mold warranty or guaranty — one that will 

protect the homeowner and afford a lot of players in the industry, from the builder to the 

plumber, a good sleep. 

Additionally, many state statutes require disclosures.  For example, Ohio 

mandates that the seller make disclosures on a statutory form that requires the seller who 

has occupied the premises to check certain boxes that, for example, inquire into the 

presence of asbestos, radon and lead-based paint. lxxvi  It would be a simple matter to add 

another environmental hazard:  toxic mold. lxxvii  Some disclosure forms require the 

answer to the questions such as:  “Have you had a leaky roof, or water problems 

associated with the house?”lxxviii The answer may indicate a mold problem, but it is not as 

helpful as a mold-specific question. 

Then there is the insurance problem previously discussed.  Insurers continue to 

de-insure for toxic mold related problems.  The law is uncertain even for those standard 

homeowner insurance policies that do not expressly exclude toxic mold coverage.  Under 

the circumstances a buyer should seriously consider purchasing a toxic mold rider to the 

homeowner’s policy to insure against such a peril. 

Mold remediation is a serious undertaking and requires professionals.  Not 

everyone has the expertise.  There needs to be some minimum standards in this industry, 

which like asbestos removal, is best left to a licensing system. 

Finally, further research in this area will advance the interest of a society under 

assault from the microscopic colonies of mycotoxin-producing molds.  Government 

funding should encourage such research. 



CONCLUSION IN SUMMATION 

Toxic mold is a plague of “biblical proportions” confronting a number of areas of 

society and players in the real estate sales and building industry.  There is no single 

solution, but one that  attacks the problem on a variety of fronts includes: 

• Buyer security through purchase of mold protection insurance coverage. 

• Pre-closing inspections specifically directed to mold and mold-related 

problems. 

• Incorporation of a mold inspection clause within the standard real estate 

purchase contract. 

• State licensure of toxic mold remediators. 

• Legislative action expanding mandated disclosures for owners to include toxic 

mold. 

• Government encouragement of research through offering funding for toxic 

mold and its related effects. 
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